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Present: Tim Watkins, Brooks Tarbet, Kelly Olsen, Leslie Larson, Taylor Sorensen
Start Time: 06:00:00
Larson welcomed.
06:01:00
Agenda
Approved with no changes.
06:03:00
Minutes
Tarbet motioned to approve the minutes from May 19, 2022; K. Olsen seconded; Passed 3, 0.
O6:04:00
Regular Agenda Items:
3. Variance Request: Comish Lot Split/Natural Barrier Subdivision
Watkins reviewed the staff report for the Comish Lot Split/Natural Barrier Subdivision.
Staff and Board members discussed if there is a legal nonconforming parcels.
Tarbet asked the intent behind the applicant applying for the change.
Arno Copley stated they want to remove the road from the acreage.
Tarbet asked about the possibility of building.
Mr. Copley responded yes.
Watkins finished reviewing the staff report.
Realtor commented that this came about during a buyer for a lot doing their due diligence, how the
recorder assigned parcel numbers, and how the road splits the parcel into two due to it being a barrier.
Larson asked about the County Recorder assigning two parcel numbers.
Watkins responded that after meeting with the attorneys and the County Recorder, the Recorder agreed
to combine the two parcels under one number.
Larson asked if there were any objections from neighbors.
Realtor responded no but other property owners are watching these proceedings.
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Sorensen reviewed what the Board of Adjustments can do regarding imposing conditions, etc.
Larson asked if the land is being farmed.
Realtor responded that there are 3 acres on the west side of the parcel that is being leased and grazed.
Tarbet asked who is farming.
Mr. Copley responded a cousin.
Larson responded that one condition that could be required is having a building envelope close to the
road.
Realtor mentioned there are steeper slopes on the east that might require a geotechnical survey and the
requirements from the health department for septic.
Board members discussed consolidation of farming.
Mr. Copley stated the bottom portion has water from the High Creek Canal.
Staff and Board discussed the shape of the lots and continuation of farming.
Mr. Copley explained the history of the land.
06:30:00
Tarbet motioned to approve the variance request for the Comish Lot Split/Natural Barrier Subdivision
with the two conclusions as written; K. Olsen seconded; Passed 3, 0.
06:32:00
Tarbet motioned to adjourn; K. Olsen seconded; Passed 3, 0.
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BOARD OF ADJUSTMENT S APPEAL RESPONSE

TO:

THE BOARD OF ADJUSTMENTS, APPELLANT

FROM:

PLANNING COMMISSION COUNSEL

SUBJECT:

HOLYOAK AIRPORT

DATE:

AUGUST 18, 2022
Introduction and Standard

June 2, 2022, the Cache County Planning Commission made the decision to revoke
the Appellant’s Conditional Use Permit (CUP) to operate a private airport. Appellant
argues in their brief that the Commission erred, and provides several claims to support their
appeal. Appellant claims that 1. The Commission applied the wrong FAA Circular and
failed to consult the FAA APP 400 division in its decision; 2. The Holyoaks proposed a
solution to comply with the County Ordinance; 3. The revocation of the CUP violates Utah
Code 17-27a-506(2); and last, 4. The Appellant was not offered sufficient due process. For
these reasons, Appellant claims the Planning Commission’s decision was “arbitrary and
capricious.”
First, the revocation was made on the basis of County Code requirements, not an
unrelated condition imposed by the Planning Commission. The appellant’s interpretation
of Utah Code 17-27a-506(2) is not applicable here because the runway protection zone
measurements and requirements are part of the County Code, not merely an imposed
condition. The measurements for this statutory requirement are fixed in place relative to
the centerline of the runway. They cannot be mitigated away by changing aircraft approach

vectors. Regarding the final point raised by the appellant, the records of the meetings, the
number of meetings, the numerous pages submitted by the appellant during the revocation
process, and the long periods the appellant had to state their case in front of the Commission
clearly show the appellant was given abundant opportunity to be heard during the
revocation process.
The standard for “Arbitrary and Capricious” is found in Utah Code section 17-27a-801(3)
which states that “a court shall presume that a final land use decision of a land use authority
or an appeal authority is valid unless the land use decision is arbitrary and capricious or
illegal. It further specifies that “a land use decision is arbitrary and capricious if the land
use decision is not supported by substantial evidence in the record.” Under Utah law,
municipal land use decisions as a whole are generally entitled to a “great deal of deference.”
Bradley v. Payson City Corp., 2003 UT 16, ¶ 10, 70 P.3d 47, 50. The Bradley Court defined
what constitutes “substantial evidence” under the law. The Court defined it as “that
quantum and quality of relevant evidence that is adequate to convince a reasonable mind
to support a conclusion.” Id. at ⁋15.
To summarize, the decision of the Planning Commission is entitled to a great deal of
deference and should only be reversed if there is not enough evidence in the record to
support a reasonable mind reaching the conclusion of the Planning Commission. A review
of the record will show that there is a great deal of evidence supporting the Planning
Commission’s decision. On this basis alone, the Appellant’s appeal to overturn the
Planning Commission’s Decision should be denied. Despite this clear standard in favor of
upholding the decision, the appellant makes some questions of law that deserve to be
discussed below.
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1a. The Commission applied the correct FAA Advisory Circular design standards
Cache County code 17.07.030, part 5810, requires that the design criteria of the current
Federal Aviation Administration (FAA) Airport Design Advisory Circular AC 150/530013A (the Circular) must be implemented at the site of private airports. The Circular
referenced in County Code was implemented by the FAA in 2012. It was superseded and
updated by the Airport Design Advisory Circular AC 150/5300-13B in March of 2022. The
applicable reference in the Cache County Code has not been updated to reflect this recent
change. It is likely on this basis that the Appellant is claiming that the incorrect circular
was applied. Nevertheless, the Appellant’s analysis is flawed on several counts.
First, the original CUP was granted and the revocation process were all begun before
March of 2022. A late update to the advisory circular is inapplicable as the relevant events
all transpired during the AC 150/5300-13A period.
Second, the portion of the Circular in question, namely the Runway Protection Zone
(RPZ), remains substantively unchanged between the two versions. The RPZ is a
trapezoidal shape extending from the end of the runway, and is a set of definite
measurements to create a safety barrier for aircraft operations. These measurements were
unchanged between the two versions and the conclusions drawn by the Planning
Commission would therefore be unaffected, regardless of which Circular version is applied
in this case.
Third, the text of Cache County code 17.07.030, part 5810 refers to the AC 150/530013A circular. Taking the literal text of the Code, the Commission applied exactly what was
required by the Code.
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1b. The Planning Commission was not required to consult with the FAA AP 400
division in its land use decision.
The County Land Use Authority is only bound to the “design criteria” found in the Circular,
and not the other reporting and coordination requirements found in the Circular. The
County has been left in control of the regulation of private airports under state and Federal
law. Only those laws explicitly adopted by the County are controlling on private airports.
Federal regulations not explicitly adopted do not apply to private airports in the state of
Utah. Under Cache County Code, 17.9.020, Private airports are currently an allowed use
with a conditional permit in the A10, RR, C, and I Zoning districts. The use is further
specified in the definitions of use under Cache County Code 17.07.030 is as follows:
5810 PRIVATE AIRPORT: Any area for the takeoff or landing of aircraft and that is
not open to the public, including uses that may be appurtenant and accessory to
said activity (e.g., runways, hangars, facilities for refueling and repair). The
following are required at the time of application:
1. A copy of any and/or all FAA reviews, forms, and analyses regarding the
airport location, activity, and design including:
a. The current FAA Form 7480-1, and;
b. FAA response to the Form 7480-1 submission.
c. A copy of the airport master record.
2. A copy of the design criteria as per the current FAA Airport Design Advisory
Circular AC 150/5300-13A as applicable to the type of aircraft proposed to
operate at the site. Said design criteria must be implemented at the site.
The question at hand is what exactly the County adopted in 5810(2). To restate, the
Code says “A copy of the design criteria as per the current FAA Airport Design Advisory
Circular AC 150/5300-13A as applicable to the type of aircraft proposed to operate at the
site. Said design criteria must be implemented at the site.”
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When interpreting a statute, “we first look to the plain language of the statute and seek
to interpret it in harmony with other statutes in the same chapter and related chapters.”
Hills v. Nelson, 2022 UT 6, ¶ 26. The plain language of the County Code statute states that
the “design criteria” of the Circular must be implemented at the site. It does not state that
the complete Circular as a whole, and all requirements therein, must be implemented. The
County Legislative Body was capable of adopting the entirety of the Circular, including
notice requirements and coordination requirements normally reserved for Federal grant
recipients and public civil airports, but it chose not to do so. It chose instead to adopt the
limited and narrow requirements of “design criteria” only. By only adopting “design
criteria” the County Legislative Body made explicitly controlling only the narrow and
clearly defined measurements and safety precautions recommended by the FAA in the
Circular.
This conclusion is further bolstered by the fact that a wholesale adoption of the Circular
requirements would go beyond the enforcement capacity of the County Land Use
Authority. By restricting the adoption of the circular to implementation of “design criteria”
only, the measurements and design requirements are manageable and only require local
involvement. The measurements are concrete and can be easily shown with evidence
gathered at the site. The County Land Use Body can then make an informed decision on a
limited question, without opening the issue to Federal involvement. Were the County Code
to adopt the entire Circular, the County Land Use Authority would be forced to adjudicate
on Federal Regulations and involve itself in the complicated and lengthy process of airport
regulation on the Federal scale. The County Legislative Body could not have intended this
to be the case, as it would completely abdicate the County Land Use Body of its
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responsibility to interpret the County Code as it relates to land use in this area. In fact, it is
unclear that even if the County Legislative body chose to adopt the entire Advisory circular
as a whole, and abdicate its land use enforcement authority in the private airport sphere,
that the FAA would accept such responsibility. In fact, evidenced by the explicit void in
Utah and Federal law, private airport regulation as it concerns land use, is left to the local
land use authority.
As noted by the Appellant, the Advisory circular is a large document, a document of
approximately 322 pages. Further noted is that much of this document goes beyond design
criteria, delving into Federal regulation of public airports, requirements for sponsors who
have received grants and Federal funding for airports, and referencing of Federal
regulations. This is beyond the scope of what the County has adopted as controlling law.
The County has only adopted the “design criteria” of the Circular as requirement under
County Code.
2. The Holyoaks’ proposed change does not meet the design standard required under
the Code.
The Holyoaks proposed a change in the allowed take-off and approach for aircraft leaving
and arriving at the airstrip as a potential solution to the RPZ problem. They claimed that
the changed flight pattern would avoid the home built within the runway protection zone.
This is untrue. The RPZ is composed of the approach and departure RPZs which overlap.
The RPZ is trapezoidal in shape and centered about the extended runway centerline. The
RPZ is independent of the approach or take-off trajectory of aircraft and is intended to
create a zone where unsafe obstructions above the ground are protruding into the airspace.
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Any change in approach or takeoff has no effect on the measurements of the RPZ which
are centered on the runway, which does not move.
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